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Catsman: A Proposed Marketable Record Title Act for Florida

A PROPOSED MARKETABLE RECORD TITLE
ACT FOR FLORIDA*
DAVID P. CATSMAN**

A modern system of land transfer should achieve economy, expediency, and security. These objectives are not obtained by the
present Florida system, which is rooted in vestigial concepts of a bygone era.' This system requires a tedious search of voluminous records
from the beginning of title and is patently susceptible to error. That
it is costly and time consuming cannot be doubted. Though complete
change now is incapable of implementation, some reforms of benefit
to the public can be suggested.
The Real Property Probate and Trust Law Section of The Florida
Bar, which promulgated uniform title standards, 2 continues to urge
reform in the nature of a marketable record title act that will reduce
the period of time back through which a title must be searched. This
act, if adopted by the Florida legislature, will require that a title
searcher need go back in time only to "the root of title," which will
be a period of time at least thirty years before the date of search.
By shortening the period of search, the public will obtain a greater
degree of economy, expediency, and security in the sale and purchase
of land.
Under the present conveyancing system, recording acts are essential
for the preservation of record title and the protection of good faith
purchasers. Such acts as now constituted sometimes have the regrettable effect of subordinating the title of good faith transfers to ancient
and forgotten claims. Since sales of land have come to be viewed by
the layman much the same as sales of chattels, any public policy that
may be served by the preservation of old claims seems outweighed by
a policy aimed at encouraging reliable and expeditious transfers of
land. A marketable record title act would help promote the latter
policy.
In essence, the proposed act reduces the period through which
title must be searched to thirty years. Conflicting interests derived
from title transactions of older date would be extinguished if a chain
*See Catsman, Function of a Marketable Title Act, 34 FLA. B.J. 139 (1960).
**B.A. 1933, LL.B. 1936, University of Michigan; Member of Miami, Florida, Bar.
'Law Property Act, 1925, 15 & 16 Geo. 5, c. 20.
2See 33 FLA. BAR J. (Mar. 1959 Supp.).
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of title were spread upon the record for that period without a claim
having been filed against the property. Though agreements among
lawyers to limit the period of search might be of some help, it is
felt that a legislative enactment would afford land purchasers greater
security. Of course this legislation would do more than merely shorten
the period of search. The act would operate to vitiate most interests
that arose prior to the thirty-year period. Examples are ancient mortgages and easements, a variety of legal and equitable interests, and,
of special import, future interests that have not been preserved by
the filing of notice within the prescribed period. This act would
accomplish more than a mere statute of limitations. Not only is it
an expanded recording statute but it also has some attributes of a
limitations act and can operate to cut off all interests, vested and nonvested, unless notice is filed within the prescribed period. Questions
of disability are eliminated, and there is no provision for tolling the
statutory time period.
Recognizing that its program for improving conveyancing depends
on reform, the Real Property, Probate and Trust Law Section of
The Florida Bar has taken two significant steps. The first was
"Uniform Title Standards," promulgated for The Florida Bar in
March 1958. The second is the current proposed marketable title act,
intended to operate in conjunction with "Uniform Title Standards."
The present draft of the proposed marketable record title act is set
out below.
CURRENT PROPOSED MARKETABILITY AeT
OF THE STATE OF FLORIDA

"Section 1. Marketable Record Title. Any person having the legal
capacity to own land in this State, who, together with his predecessors
in title, has an unbroken chain of title of record to any estate in land
for thirty (30) years or more, shall have a marketable record title to
such estate, in said land which shall be free and clear of all claims
except the matters set forth as exceptions to marketability in Section
2 hereof. A person shall have such an unbroken chain of title when
the records, as defined and limited in Section 7 hereof, disclose a title
transaction affecting the title to the land which has been of record
for not less than thirty (30) years purporting to create such estate
either in:
(a) the person claiming such estate; or
(b) some other person from whom, by one or more title trans-
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actions such estate has passed to the person claiming such estate, with
nothing appearing of record, in either case, purporting to divest such
claimant of the estate claimed.
"Section 2. Matters to which Marketable Record Title is Subject.
Such marketable record title shall be subject to:
(a) Estates or interests disclosed by and defects inherent in the
muniments of title on which such estate is based beginning with the
root of title; provided, however, that a general reference in any of
such muniments to easements, use restrictions or other interests created
prior to the root of title shall not be sufficient to preserve them unless
specific identification by reference to book and page of record or by
name of recorded plat be made therein to a recorded title transaction
which created such easement, use restriction or other interest.
(b) Estates or interests preserved by the filing of a proper notice
in accordance with Section 4 hereof.
(c) Rights of any person in possession of the lands, as long as such
person is in such possession at the time when marketability is being
determined.
(d) Estates or interests arising out of a title transaction which has
been recorded subsequent to the effective date of the root of title; except a title transaction which purports to transfer or perpetuate a
claim or interest which has been extinguished by the operation of
Section 3 hereof prior to the time of recording said title transaction,
or which has been extinguished by any other law of the State of
Florida.
(e) Easements, so long as the existence thereof is evidenced by use.
(f) Rights of any person in whose name the land is assessed on
the last completed county tax rolls as long as such land is so assessed,
and for a period of three years next preceding the time when marketability is being determined.
"Section 3. Interests Extinguished by Marketable Record Title.
Subject to the matters stated in Section 2 hereof, such marketable
record title shall be free and clear of all estates, interests, claims or
charges whatsoever, the existence of which depends upon any act, transaction, event or omission that occurred prior to the effective date of
the root of title. All such estates, interests, claims or charges, however denominated, whether such estates, interests, claims or charges,
are or appear to be held or asserted by a person sui juris or under a
disability, whether such person is within or without the State, whether
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such person is natural or corporate, or is private or governmental, are
hereby declared to be null and void, except this Act shall not be
deemed to affect any right, title or interest of the United States unless
Congress shall assent to its operation in that behalf.
"Section 4. Effect of Filing Notice or the Equivalent.
(a) Any person claiming an estate, interest, claim or charge in
or against land may preserve and keep same effective by filing for
record during the 30-year period immediately following the effective
date of the root of tide, a notice in writing, in accordance with Section 5 hereof. No disability or lack of knowledge of any kind on the
part of anyone shall delay the commencement of or suspend the
running of said 30-year period. Such notice may be filed for record
by the claimant or by any other person acting on behalf of any claimant who is:
(1) under a disability,
(2) unable to assert a claim on his behalf, or
(3) one of a class, but whose identity cannot be established or
is uncertain at the time of filing such notice of claim for record.
(b) So long as a person continues in actual possession of land,
such possession shall be deemed equivalent to the filing of notice
provided herein.
"Section 5. Contents of Notice, Recording and Indexing.
To be effective, the notice above referred to shall contain:
(1) The name and particular post office address of the claimant.
(2) The name and post office address of the owner, or the name
and post office address of the person in whose name said property
is assessed on the last completed tax assessment roll of the County
at the time of filing, who, for the purpose of such notice, shall be
deemed to be the owner.
(3) A full and complete description of all land affected by such
notice, which description shall be set forth in particular terms and not
by general reference, but if said claim is founded upon a recorded
instrument, then the description in such notice may be the same as
that contained in such recorded instrument, provided the same shall
be sufficient to identify the property.
(4) A statement of the claim showing the nature, description and
extent of such claim.
(5) If such claim is based upon an instrument of record, such
instrument shall be sufficiently described to identify the same, in-
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cluding reference to the book and page in which the same is recorded.
(6) Such notice shall be acknowledged in the same manner as
deeds are acknowledged for record.
"Such notice shall be filed with the Clerk of the Circuit Court of
the county or counties where the land described therein is situated,
together with a true copy thereof. Such Clerk shall enter, record and
index said notice in the same manner that deeds are entered, recorded
and indexed, as though the claimant were the grantee in a deed and
the purported owner were the grantor in a deed, and the Clerk shall
charge the same fees for recording thereof as are charged for recording
deeds. In those counties where the Circuit Court Clerk maintains a
tract index, such notice shall also be indexed therein.
"The Clerk of the Circuit Court shall, upon such filing, mail by
registered or certified mail to the purported owner of said property,
as stated in such notice, a copy thereof and shall enter on the
original, before recording the same, a certificate showing such mailing.
For mailing each such copy, the claimant shall pay the sum of 50,
in addition to the recording charges. If the notice names purported
owners having more than one address, the person filing the same shall
furnish a true copy for each of the several addresses stated, and the
Clerk shall send one such copy to the purported owners named at
each respective address. Such certificate shall be sufficient if the same
reads substantially as follows:
" 'I hereby certify that I did on this -,
mail by registered (or certified) mail a copy of the foregoing
notice to each of the following at the address stated:
Clerk of the Circuit Court of
-----------------------------

County, Florida,

By----------------

Deputy Clerk'
Failure of any purported owner to receive the mailed notice shall not
affect the validity of the notice or vitiate the effect of the filing of
such notice.
"Section 6. Limitations of Actions and Recording Acts.
Nothing contained in this act shall be construed to extend the
period for the bringing of an action or for the doing of any other act
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required under any statute of limitations or to affect the operation
of any statute governing the effect of the recording or the failure to
record any instrument affecting land. This Act shall not vitiate any
curative statute.
"Section 7. Definitions. As used in this Act.
(a) The term 'Person' as used herein denotes singular or plural,
natural or corporate, private or governmental, including the State
of Florida and any political subdivision or agency thereof as the context for the use thereof requires or denotes.
(b) 'Root of Title' means any title transaction purporting to
create the estate or interest claimed by any person and which is the
last title transaction to have been recorded at least 30 years prior
to the time when marketability is being determined. The effective
date of the root of title is the date on which it was recorded.
(c) 'Title transaction' means any recorded instrument or court
proceeding which affects title to any estate or interest in land.
"Section 8. Act to be Liberally Construed.
This Act shall be liberally construed to effect the legislative purpose of simplifying and facilitating land title transactions by allowing
persons to rely on a record'title as described in Section 1 of this act,
subject only to such limitations as appear in Section 2 of this Act.
"Section 9. Filing false claim. No person shall use the privilege
of filing notices hereunder for the purpose of slandering the title to
land, and in any action brought for the purpose of quieting title to
land, if the court shall find that any person has filed a claim for
that reason only, the court shall award the plaintiff all the costs of
such action, including a reasonable attorney's fee to the plaintiff, and,
in addition, shall decree that the defendant who asserted such claim
shall pay to plaintiff all damages that plaintiff may have sustained as
the result of such notice of claim having been so filed for record.
"Section 10. Saving Clause. If any section, sub-section, sentence,
clause, phrase or word of this Act is, for any reason, held or declared
to be unconstitutional, inoperative or void, such holding or invalidity
shall not affect the remaining portions of this Act; and it shall be
construed to have been the legislative intent to pass this Act without
such unconstitutional, inoperative or invalid part therein; and the
remainder of this Act after the exclusion of such part or parts shall
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be deemed and held to be valid as if such excluded parts had not
been included herein; or if this Act or any provision thereof shall
be held inapplicable to any person, or persons, property, kind of
property, circumstances or set of circumstances, such holding shall
not affect the applicability thereof to any other person, property or
circumstance.
"Section 11. Extension of 30-Year Period. If the 30-year period
specified in this Act shall have expired prior to January 1, 1963, such
period shall be extended to January 1, 1963."
The proposed Florida marketable record title act is based largely
upon the model marketable title act drafted by Professor Lewis M.
Simes, assisted by Clarence B. Taylor,3 which was taken from the
4
Michigan marketable title act.

The first section of the proposed Florida act states that a person
who has an unbroken chain of title of record to his land for more
than thirty years shall have a marketable record title to the land. The
chain of title is then defined as a single transaction affecting the title
to land that occurred at least thirty years prior to examination, or
two or more consecutive transactions, the most remote of which occurred at least thirty years before, with no adverse claim of record
within that period. It should be noted that no one will ordinarily find
his root of title exactly thirty years ago. He must go back to the title
transaction that started a period of at least thirty years.
Section 2 enumerates several rights or interests to which a marketable title is vulnerable. The existence of facts giving rise to any of
these interests may preserve it despite the thirty-year chain of title.
Section 3 states that all claims and interests except those specified in
Section 2 are null and void. Section 4 provides for the claimant's
preservation of Section 2 claims by recording them according to the
mechanical process described in Section 5, or by continuing in possession. The first five sections are the heart of the act, whereas the
remaining six deal with its construction and administration.
In order to accomplish its purpose, the act must necessarily affect
past transactions. The constitutional provision most likely to be cited
in attacking its retroactivity is the Fourteenth Amendment to the
United States Constitution. The Supreme Court of the United States,
3SIME

& TAYLOR, THE IMPROVEMENT OF CONVEYANCING BY LEGISLATION 6

4MICH. STAT. ANN.

(1960).

§§26.1271-.1279 (Supp. 1951).
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however, has sustained the constitutionality of mortgage moratorium
statutes, rent legislation, zoning laws, and many other regulatory
statutes that have been entirely retroactive in their nature.
Simes and Taylor state: 5
"The constitutional prohibitions are not absolute. In each
case, the public interest to be advanced by a statute is balanced
against the extent and importance of the deprivation of property or the impairment of contract rights. This is but another
way of saying that these constitutional restrictions do not extinguish the police power of a state."
In Home Building & Loan Ass'n v. Blaisdell the Court stated:6
"The economic interests of the State may justify the exercise of its continuing and dominant protective power notwithstanding interference with contracts ...
"'... The question is not whether the legislative action affects contracts incidentally, or directly or indirectly, but
whether the legislation is addressed to a legitimate end and the
measures taken are reasonable and appropriate to that end."
The Florida Supreme Court has recognized the retroactive effect
of statutes of limitation and has held that it does not recast the
constitutional prohibition against impairing the obligation of contract. In Spencer v. McBride7 an action was brought upon a promissory note. The cause of action accrued on July 1, 1861. On December
13, 1861, the Florida legislature passed an act suspending the statutes
of limitations for civil actions.8 In February 1872 the legislature repealed the suspending act and prescribed new limitations periods.9
Section 19 of this act provided that "all actions not heretofore barred
by statute or that will be barred within sixty days from the passage
hereof, shall not be affected by the limitations of this act until six
months from the date of the approval hereof." This action was
sSmEs & TAYLOR,

op. cit. supra note 3, at 255.

c290 U.S. 398, 437-38 (1934).
714 Fla. 403 (1874).
8Fla. Laws 1861, ch. 1271, §3.
OFIa. Laws 1872, ch. 1869.
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brought in February 1873, over eleven months after approval of the
act of February 27, 1872. After quoting some of the act, the Court
made this statement:1 0
"The necessary effect of this is that after six months has elapsed,
then the limitations of this act will affect and control such
Applying the law as thus construed to this action,

actions ....

the result is that it was barred after six months elapsed from
the approval of this act. This period had elapsed before this
action was brought, and the only question remaining is: Was it
within the power of the Legislature thus to limit this action?
The general power of the Legislature over the subject of limitation of actions is too well settled to admit of question. It is
also well settled that statutes of this character apply to rights
of action existing at the time of their passage, provided a
reasonable time is left after the passage of the act for the party
to exercise the right before it would operate as a bar ...
In view of the authorities upon the question of reasonable
time in such cases, we cannot set aside the exercise of this
legislative discretion."
It is universally recognized that curative acts, which of necessity
operate retroactively, are constitutional. Consequently, other retroactive legislation is not, for that reason, unconstitutional.
Other authorities" explain with certainty that marketable title
acts are constitutional providing that a reasonable time is given after
their enactment to permit all persons having claims to record notices.
The model act after which the proposed Florida act is patterned allows
two years after its effective date for recording.
All legislation of this type is not constitutional. Pennsylvania in
1949 passed an act that sought to extinguish mortgages and other
stale claims 12 unless suit should be brought within one year after the

effective date of the act. In Girard Trust Company v. Pennsylvania
R.R. 13 the Pennsylvania court held the act unconstitutional because
it impaired the obligation of contracts and was violative of the due
1014 Fla. at 412.

11SIMEs

&

TAYLOR,

op.

cit. supra note 3, at 271; Aigler, Constitutionality of

Marketable Title Acts, 50 Micn. L. REv. 185 (1951); A Supplement to "Constitutionality of Marketable Title Acts"--1951-1957, 56 MICH. L. REv. 225 (1957).
"2Pa. Laws 1949, Vol. II, p. 1692.
13364 Pa. 576, 73 A.2d 371 (1950).
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process clauses of both the federal and the state constitutions. In
Biltmore Village, Inc. v. Royal Biltmore Village, Inc.1 4 the Florida
Supreme Court held a similar Florida statute 5 unconstitutional. This
statute attempted to cancel reverters by declaring reverter or forfeiture provisions of unlimited duration in conveyances of real estate
to be unreasonable restraints on alienation and contrary to the public
policy of the state. The act provided that a holder of such interests
had to bring an action within one year after July 1, 1951, in order
to.prevent his claim from being extinguished. The statute was held
unconstitutional regardless of the one-year period provided for bringing actions, because the person sought to be barred would not necessarily have to have a cause of action. The act failed to provide for
the situation in which a breach had not occurred to create a cause of
action. In such a situation a reverter could become void before a
cause of action to enforce it arose. By contrast, the proposed marketable record title act requires only that a notice be filed in order to
preserve the specified rights. This, unlike the requirement that a
suit be brought, can be done regardless of whether a cause of action
has arisen and hence is not a basis for constitutional objection.
In view of the onerous task of title search that title transactions
of future years will compound, this proposed legislation is due, if not
overdue, in Florida. Considering its important public purpose and
the declared constitutionality of other similar acts, there is little
question that the act will be upheld.

1471 So. 2d 727 (1954).
15FLA. STAT.

§689.18 (1951).
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